INTRODUCTION
never sought licenses or authorization for any of the samples he uses. 9 For instance, his latest album, "Feed the Animals," includes over 300 unauthorized samples 10 of artists ranging from Lil
Wayne to Radiohead to Metallica to Kenny Loggins.
Although his music has been the subject of controversy and debate, Girl Talk has not been sued for copyright infringement. Some hypothesize that the major labels have not brought action for fear of losing in court and creating a new precedent more amenable to artists like Girl Talk. 11 If an artist does decide to take legal action, however, Gillis has stated that he believes the fair use defense to copyright infringement applies to his music. 12 This note argues that the fair use defense to copyright infringement should be interpreted to apply to Girl Talk's music. Superseding the current fair use doctrine with a bright-line license system, as some have suggested, would stifle innovation. In part I, I will discuss the current precedent related to copyright infringement and fair use in the context of audio sampling. In part II, I will argue that Girl Talk's music raises distinct issues not contemplated by existing precedent, and that the fair use defense should be available to Girl Talk. Finally, in part III, I will lay out possible solutions to the problems Girl Talk's music presents under the current fair use doctrine, arguing that an expansion of the fair use doctrine to protect artists like Girl Talk is the best alternative.
PART I 9 Levine, supra note 2. 10 Illegal Art, http://www.illegal-art.net/shop (last visited Mar. 11, 2009) (roll over the "Feed the Animals" hyperlink). , modern sampling grew out of the hip-hop movement of the late seventies and early eighties. 16 During this time, advances in audio technology made sampling easier and it became more widespread. 17 Although some artists obtained licenses for their samples, some did not. As hip hop recordings featuring sampled material became more prominent, copyright owners began to take legal action against sampling artists. marked a dramatic shift in the way the music industry approached sampling. 19 The plaintiff in that case claimed copyright infringement under 17 U.S.C. § 501 against rapper Biz Markie. Biz
Markie's song "Alone Again" used samples of the three-word chorus and some other instrumentation from Gilbert O'Sullivan's song "Alone Again Naturally." The court granted a preliminary injunction against Biz Markie, rejecting his defense that sampling was widespread in rap music and therefore he should not be held liable for something everyone was doing. 20 The court's opinion began with a quotation of the Seventh Commandment, "thou shalt not steal," 21 and suggested that the U.S. Attorney's office pursue criminal prosecution for violations of 17 U.S.C. § 506(a) and 18 U.S.C. § 2319.
22
After the Grand Upright opinion, labels became more conservative, with stricter requirements that any songs containing sampled material be fully licensed before distribution.
23
During the late eighties, before the Grand Upright opinion, several critically acclaimed and commercially successful albums were created using large numbers of unlicensed samples. While the Grand Upright opinion had a significant impact on licensing practices in the recording industry, it has had less impact on courts, which have, as of January 1, 2009, collectively cited to the case only 10 times 28 The judge in Grand Upright offered no citations to legal precedent explaining his opinion and the defense failed to raise relevant arguments, such as fair use.
B. FAIR USE
The copyright clause of the Constitution creates a system whereby a copyright holder enjoys a limited monopoly on the use of his copyrighted material.
29
A copyright holder can bring a claim for copyright infringement under 17 U.S.C. § 501. The policy behind the copyright clause is to encourage creativity, based on the theory that artists will be more willing to create when they know their work will be protected from infringement. 30 However, the framers of the Constitution recognized that an unlimited monopoly on copyright was not in the public's best interest, and therefore included the provision that copyrights should last for "limited Times." 31 27 Public Enemy producer Hank Shocklee stated that if "It Takes a Nation of Millions to Hold us Back" were made later in time, it may not have been impossible to clear and pay for the licenses involved but it would have been "very, very costly." He went on to explain that on Public Enemy's subsequent album, "Fear of a Black Planet," as music publishers began enforcing their copyrights, the group was forced to rely more heavily on conventional instruments. This contributed to a "softer" sound on the later record. Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, including such use by reproduction in copies or phonorecords or by any other means specified by that section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is not an infringement of copyright. In determining whether the use made of a work in any particular case is a fair use the factors to be considered shall include-
(1)the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;
(2)the nature of the copyrighted work;
(3)the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and (4)the effect of the use upon the potential market for or value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the above factors. 'supersedes the objects' of the original creation." 42 However, even when a work is nontransformative, it may still be granted fair use protection based on consideration of all four fair use factors.
43
Parodies are one type of work that has been found to be transformative. 44 The Court distinguished a parody from a satire, explaining that a parody ridicules or critiques the particular expression of the appropriated prior work, while satire uses the prior work to make a more general comment on the foibles of society as a whole. 45 For example, the rap group 2 Live Crew, in the Campbell case, was found to have created a valid parody of Roy Orbison's "Oh,Pretty
Woman" by sampling the instrumentation from the song but changing the lyrics to point out the dated, unrealistic viewpoint of the original. 46 In a series of suits against artist Jeff Koons, on the other hand, courts have found no parody, but satire, in pieces of art that appropriated copyrighted material to make broad statements about our cultural consciousness.
47
The first two of these decisions went against artist Jeff Koons and seemed to stand for the proposition that satire is not transformative. 48 use of copyrighted material in a collage painting was transformative. 50 The painting, "Niagara,"
recreated a photograph of a woman's feet, taken by plaintiff and professional photographer Andrea Blanch. 51 The photograph was originally used in an advertisement for Gucci sandals, which Koons clipped out of a magazine, scanned into digital format, then incorporated into his work. 52 Koons explained that the photograph represented a "particular type of woman frequently presented in advertising.'" 53 He considered this typicality necessary "to further his purpose of commenting on 'commercial images...in our consumer culture.'" 54 Koons further explained that he wanted "the viewer to think about his/her personal experience with these objects, products, and images and at the same time gain new insight into how these affect our lives." 55 The court
contrasted Koons' goal with Blanch's goal in composing and taking the original photograph ("to get...more of a sexuality to the photographs"
56
) and found that Koons' work was transformative.
According to the court, if Koons had argued that his work was transformative simply because the original work was a photograph and his work was a painting, transformativeness would have been lacking. 57 Instead, the court found that the goals of the two works were divergent, that The second fair use factor, § 107(2), requires an examination of the work that has been infringed. As the Supreme Court in Campbell explained, "[t]his factor calls for recognition that some works are closer to the core of intended copyright protection than others, with the consequence that fair use is more difficult to establish when the former works are copied."
59
So,
for example, a fictional work will receive greater copyright protection than a factual work and fair use will be more difficult to find when a fictional work has been infringed. 60 Similarly, a creative work will receive greater protection than a factual compilation. 61 In the parody context, however, this factor offers little help in distinguishing works that are protected by fair use from those that are not protected. 62 This is because "parodies almost invariably copy publicly known, expressive works." 
THE AMOUNT AND SUBSTANTIALITY OF THE PORTION USED
The main question in deciding the third factor of the fair use test, found in § 107(4), is whether the user of copyrighted material took a reasonable amount in relation to the purpose of the copying. 64 It is therefore important to consider the "persuasiveness" of the alleged infringer's underlying purpose in creating his or her work. 65 This factor is tied to factor number one, the purpose of the work, because if the purpose is infringing, then no amount of taking will be allowed. quantitatively small in relation to the entire work (300 words from a book-length autobiography), the Court explained that the taking was nonetheless substantial because it comprised "'essentially the heart of the book. '" 68 This "heart of the [work]" test emphasizes that the quality of the borrowed work is more important to this fair use factor than its quantity or length. 69 The Court in Campbell recognized,
however, that a parody will often need to take some of the most substantial and recognizable elements of the original in order to be a successful parody. 70 As a result, parodies enjoy a higher threshold under this factor, and may take the "heart of a work" if it is necessary to "conjure up the original" work in the mind of the audience. Due to its dissimilarity to sampling-based music such as hip hop, the sheer number of songs Girl Talk samples, and the fact that the songs are sold commercially, Girl Talk presents a distinct type of music that does not neatly fit within precedent or within traditional music genres.
In the event a copyright holder sues Girl Talk for copyright infringement, the court must face the tension between fostering this type of music so that society is enriched, and ensuring that copyright holders are protected.
PART III
There are several possible solutions to the copyright issues presented by Girl Talk's music. In the following section I will evaluate some of these solutions, keeping in mind the goal of copyright: "to promote the Progress of Science and the useful Arts." 92 The optimal solution, then, will serve a dual role, protecting valid copyright interests (so that artists are not discouraged from creating) while allowing certain culturally-enriching uses of copyrighted material.
A. NON-FAIR USE SOLUTIONS
The main criticism of the current fair use doctrine is that it is unpredictable. Because fair use employs such a wide variety of balancing tests, critics argue, it is hard to gauge what will constitute fair use and what will not. These kinds of arguments have come from those in favor of greater freedom for sampling artists 93 and those in favor of greater protection for copyright holders.
94
The Bridgeport decision, with its "get a license or do not sample" rule, came down firmly in favor of greater protection for copyright holders. 95 The value of a bright line rule in this area, as the Bridgeport court pointed out, is its predictability. 96 The rule, applied uniformly, would make copyright violations easy to spot, and would prod sampling artists, who would have previously relied on fair use or the de minimus defense, to seek out licenses. The court in Bridgeport addressed the concerns about its bright-line test by suggesting that the record industry "fix" licensing fees for sampling, ensuring that samplers are efficiently charged a reasonable amount. 100 Some have suggested that Congress should enact a blanket license system, similar to the system currently used for song performance rights, to strike a fair balance between the rights of copyright holders and the interests of sampling artists. 101 Licensing associations such as BMI and ASCAP, which charge radio stations and public establishments such as bars, restaurants and hotels yearly fees for the right to transmit and perform copyrighted There are, however, some practical problems with a blanket licensing system which make it an unrealistic alternative to the current system. Two possible arguments against a blanket license system are that (1) copyright holders will receive less money than under the current system, and (2)copyright holders will have less control over the use of their copyrighted material.
The argument that copyright holders will receive less money under a blanket license system is based on the fact that sampling artists will most likely pay less per sample under a blanket license system than under the current system, and therefore less money will flow to the copyright holders. If a blanket license system is designed to be able to accommodate artists like Girl Talk, for whom it would be cost prohibitive to acquire the requisite licenses under the current system, then the system must by design lower the amount such artists pay per sample. However, a blanket license system offering reasonable sampling fees, in tandem with the bright line licenses. This increase in the number of licensed sampling artists may offset the decrease in fees per sample described above.
The stronger argument against the blanket license system is that it will take too much control away from copyright holders. In a blanket license system, copyright holders won't be able to say "no" to potential sampling artists. This is not a problem as long as samplers are using the copyrighted material for valid sampling purposes: samplers should be free to build on prior works as long as they are not violating copyright policy. However, the nature of a blanket license may eliminate some of the oversight and scrutiny that is built into the current system, in which each sample has to be cleared on an individual basis. This could lead to an environment where bad faith sampling and outright theft, or piracy, is rampant.
To illustrate the possible dangers of such a system, I will draw on some examples from the current music industry. In 2006 the electronic music duo Crystal Castles was accused of stealing beats from lesser known chiptune artists, who make music inspired by videogame soundtracks. 106 Similarly, platinum hip hop producer Timbaland has been accused of unlicensed sampling from multiple obscure (at least to U.S. listeners) foreign musicians over the course of his career. 107 Under the current copyright system, both Crystal Castles and Timbaland could have paid for licenses to use the beats they allegedly stole. On the other hand, the copyright holders of the original works could have refused to grant licenses.
Although a copyright holder does not need any reason for refusing to license his or her work, there are often valid reasons why an artist may decide to do so. Considering the above examples, it is easy to imagine that when a licensee uses a sample from a lesser known artist's work, the use by the more popular licensee (such as Crystal Castles or Timbaland) could eclipse the lesser known work, devaluing its potential market share. The copyright holder in this situation may therefore validly refuse to license the work for fear of being commercially overshadowed by the more popular artist. But under a blanket license system, the copyright holder in this situation would not be able to refuse the more popular licensee. Although some have theorized that a blanket license system would encourage sharing and creativity among artists by loosening the restraints on sampling, 108 it is likely that such a system would become a tool by which popular artists could efficiently and legally co-opt the work of lesser-known artists. In the long run, this environment would probably lead to reduced creativity among artists.
For example, in the chiptune community mentioned above, there are currently websites devoted to sharing member-created music. 109 Crystal Castles allegedly lifted beats from one of these websites, prompting outrage and concern among chiptune musicians. 110 A blanket license system authorizing established artists like Crystal Castles to take beats from such a website would unfair to artists like Crystal Castles and Timbaland. But, there are some crucial differences between the artists' sampling practices, which explain the discrepancy. First, Crystal Castles and Timbaland hid the identities of the artists they sampled and presented the sampled portions as their original creations. Girl Talk, on the other hand, has always made it clear that he is sampling other artists. In fact, Girl Talk's music is only successful if his listeners recognize the sources of his samples. Second, Crystal Castles and Timbaland seemed to appropriate the sampled material to avoid the task of coming up with new material. Girl Talk, on the other hand, uses an amalgamation of samples to create something completely new. It is the difference between photocopying a page from a magazine and creating a collage made up of hundreds of images clipped from magazines. 108 Crum, supra note 78, at 968-69; see also Lessig, supra note 101. 109 8bitcollective, http://8bitcollective.com/. 110 Gameboy Genius, supra note 106.
probably make members of the chiptune community think twice before posting their newly created beats. Such a system would encourage protectionism and secrecy, would discourage sharing, and would decrease creativity among both up-and-coming and established sampling musicians.
One possible solution to these kinds of problems would be legislative language stating that the kind of sampling involved in the Timbaland and Crystal Castles situations is not protected under a blanket license. But because sampling cases are so fact sensitive, a bright line rule determining when a sample comes under the blanket license and when it does not would probably be impossible to draft. The only way to really distinguish valid samples from invalid samples in this situation would be something like the fair use test, which would weigh factors to measure whether the use of each sample is transformative. Grafting a fair use-style test onto a blanket license system, however, would take away much of the predictability that makes a bright-line Bridgeport-style rule attractive. Although there would still be a bright line between those who purchase a blanket license and those who do not, a blanket licensed sampling artist, under the guise of a fair use style test, could never feel absolutely safe from an infringement claim. Presumably, parties under such a system could still contract for licenses over specific samples, and many artists would probably to do so in order to ensure the security of their licenses. At that point, the system would look similar to the current copyright system, except that sampling artists would be required to pay a license fee just to have the opportunity to invoke a fair use-style defense.
For the above reasons, a blanket licensing system is not a viable solution in the sampling
context. An expansion of the current fair use doctrine, however, may avoid some of the problems with a blanket license system.
B. APPLICATION OF FAIR USE TO GIRL TALK

Purpose and Character of the Use
In Campbell, the Supreme Court held that parody is a valid fair use purpose in the context of sampling. Because it is likely that a court will not be previously familiar with Girl Talk's work, the better Gillis is able to vocalize the idea and creativity behind his music, the more likely transformativeness will be found. The decision in Blanch v. Koons illustrates this concept and provides a strong boost to Gillis' claim that fair use applies to Girl Talk. 125 Although the medium is different, Gillis' work is similar to Koons' work. The painting at issue in Blanch was a collage of several images (including women's feet and food) which Koons chose because they were the types of images that were ubiquitous in modern consumer culture. 126 Gillis has described his work, which incorporates songs that are ubiquitous in modern consumer culture, as "sound collage." 127 In finding that Koons' work was transformative, the court seemed to rely heavily on Corp. were justified in using the John Lennon song "Imagine" to criticize an atheist perspective, Gillis may be justified in sampling the above artists to criticize an overly restrictive sampling regime. 134 At any rate, this criticism argument will be highly fact-specific and will only apply to a limited number of Girl Talk samples.
Finally, the fact that Gillis sells his music commercially does argue against finding a valid fair use purpose, but this should not be a strong impediment because almost all works that seek fair use protection will be of a commercial nature. 
Nature of Copyrighted Work:
The original works that Girl Talk samples are all creative, highly original works, and are therefore generally entitled to a higher level of protection than factual works or compilations.
136
In the parody context, however, this factor is of little help because "parodies almost invariably copy publicly known, expressive works." 137 So, if Girl Talk's music is found to be parody, then
While the market for certain artists that Girl Talk samples (Kenny Loggins, for example) may overlap very little with the market for Girl Talk music, the market for other artists (Lil'
Wayne, for example) will have greater overlap. Consequently, this element is extremely fact specific, depending on the artist bringing the infringement claim.
Generally, however, Girl Talk does not seek to compete with the original samples he is using. His music truly does not fit into any current genre of mainstream music and it is unlikely that music consumers who are interested in buying an original song that Girl Talk samples will turn to Girl Talk as a substitute. As I have explained above, customers do not buy Girl Talk albums because they want to hear any of the particular samples in isolation, but because they want to hear how the samples are combined into a new whole. One may argue that Girl Talk impacts the derivative market for remixes of the original songs, just as 2 Live Crew's use possibly impacted the market for a rap version of "Pretty Woman." However, Girl Talk's music is not really anything like a traditional remix, which usually involves grafting a new beat or melody onto a pre-existing song. Girl Talk is more aptly described as "sound collage" than remix, so Girl Talk is not likely to encroach on the derivative market for remixes.
CONCLUSION
Girl Talk's music provides an example as to why the current fair use doctrine, despite its faults, is superior to a bright line test for copyright infringement in the sampling context. The uncertainty and fact specific nature of § 107 is necessary because every fair use situation is different and the value of each creative work should be measured independently. We can't predict how technology will change music, so more fair uses may manifest in the future. The flexibility of the fair use doctrine will allow the law to adapt to these changes in technology and society.
